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SURROGACY BILL 2007 
Third Reading 

HON JON FORD (Mining and Pastoral — Minister for Employment Protection) [10.08 am]: I move —  
That the bill be now read a third time.  

HON HELEN MORTON (East Metropolitan) [10.09 am]: I feel that it is important to make a final few 
comments about the Surrogacy Bill 2007 at the third reading stage. The work of the Standing Committee on 
Legislation and the Committee of the Whole House has not produced the results I was hoping for that would 
enable me to vote for this bill. I am very sad about that. We have failed to protect the best interests of the child, 
and instead the bill is primarily about meeting the interests of childless adults. This bill supports and encourages 
single parenting, and supports and encourages single women who may be living with another woman to source 
and procure babies to live with them in these arrangements. 
Why did we not support single men sourcing and procuring babies to live with them either on their own or with 
other men? Is it because men cannot be trusted to bring up and care for a baby? No. Is it because a single woman 
would love a child not genetically linked to her more than a man would love a child not genetically linked to 
him? No; it is none of those. It is because we recognise that the community would not accept legislation that 
supports such an outcome. I do not believe that the majority of the community would support legislation that 
encourages surrogate children being born for single or same-sex couples. This bill is one more iterative step 
towards the diminution of the role of natural families, natural parents and natural parenting. We inserted into this 
bill an amendment to require one person in an arranged couple—perhaps the intended father—to be 25 years old; 
however, the intended mother can be as young as 18 years old. This is negligent on our part. The mother could 
be one year out of school, yet this bill is supposed to be in the best interests of the child. The 18-year-old mother 
is little more than a child herself.  

The amendment related to making the monetary arrangements enforceable, although the surrogacy arrangement 
is not, is also against the potential best interests of the child. We have failed to preclude a surrogate mother also 
being the genetic mother, and we did not require an intending parent to have any genetic link to the child. This 
amendment will enable pressure to be applied to a surrogate mother who may be the genetic mother of the child. 
This legislation is designed to cause the greatest possible guilt for a woman who agrees to become a surrogate 
mum, then changes her mind and wants to keep the child. What is in the best interests of the child about that? 
The mother would be subjected to pressure to repay funds, and guilt if she keeps the child; and, if she cannot 
afford to repay the funds but wants to keep the child, she would be subject to guilt and torment if she hands the 
child over to the arranged parents. These are hallmarks of the amendments that have been passed. This 
amendment, more than any other, demonstrates that this bill is more about meeting the needs of childless adults 
than the best interests of the child.  

I ask members whether this bill will advance the best interests of children, or improve the social construct of our 
community. If the answer to either of those questions is no, members should please use their conscience vote to 
vote against this bill. This will encourage the government to bring back a pure surrogacy bill; one that will 
require genetic linkages to intending couples only, and one that precludes surrogate mothers from being 
genetically linked to the child.  

HON BARBARA SCOTT (South Metropolitan) [10.13 am]: I commend the Standing Committee on 
Legislation on the superb job that it did with the Surrogacy Bill 2007, given the limitations placed on it. I think 
those limitations were a transgression by the government, if nothing else, in that the committee was not allowed 
to look at the policy of the bill. 

Hon Graham Giffard interjected. 

Hon BARBARA SCOTT: The house, sorry. The committee has resolved many of the technical problems with 
this bill; problems that should never have been there in the first place. I am afraid that in the many years in this 
chamber during this government’s terms we have been faced all too often with the Attorney General’s 
inadequate drafting of legislation. It is almost as if he takes pride in making a dog’s breakfast of many of the 
bills he produces. However, the basic problem of surrogacy remains. For this reason, although I supported all the 
amendments recommended by the Standing Committee on Legislation, I will vote against the bill. As a woman 
and mother, I feel great sympathy for any woman who is unable to have children, so it was with considerable 
difficulty that I made this decision. I wish to do as much as I can for women in such heartbreaking situations, but 
I wish also to consider the welfare of surrogate mothers and the best interests of children. The fundamental 
principle when dealing with children is very simple and very clear, and it is a principle I have supported all my 
life: in matters concerning children, the best interests of children must always remain the paramount 
consideration. In other words, the best interests of the child are not to be balanced merely as a central 
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consideration against other competing interests, such as a person’s desire to have a child; rather, the best interests 
of the child have to be the overriding consideration from which the entire process ought to be assessed. Foetal-
maternal bonding, which is extremely important, simply cannot be ignored; it has been given minimal weight in 
this debate on surrogacy. This is something that mothers have understood for all time. Now, given the wealth of 
studies revealing the nature of this bond, including the production of various hormones that establish and 
strengthen the bond, some men—usually those who have conducted such studies—are beginning to gain some 
comprehension of its strength and importance. In addition to biological bonding, developmental neurology 
indicates that learning begins in the womb and that the child is predisposed to learn best from those who are 
around during the pregnancy and, of course, the birth mother. From our experience with adoption, we know that 
these issues are not insurmountable; although adoption harms both mother and child, they are able to recover to a 
certain extent. The fundamental point is that adoption presents us with an unfortunate set of circumstances and 
our goal is always to do the very best we can for the child. The goal of surrogacy is to help a stranger to have a 
child. The welfare of the child does not seem to be a major consideration; it most certainly is not the paramount 
consideration. That, in a nutshell, is why I cannot support the third reading of the Surrogacy Bill. We are not 
setting out to do the very best for the children involved; instead, we are setting out to do our very best for the 
prospective parents. Although I have sympathy for them, I think we should be driven by what is in the best 
interests of children. In the current climate, we as legislators must appreciate more than ever that children are not 
simply possessions, nor are they accessories to a couple; they are a gift. There is also the problem of the 
substantially increased risk to the child as a result of using reproductive technology. I went into detail about this 
during the second reading debate, so I will not repeat it. 

The PRESIDENT: Order! I am very pleased that Hon Barbara Scott has noted that, because we are dealing with 
the third reading stage. 

Hon BARBARA SCOTT: I thank the President for that reminder. 
At this third reading stage of the bill we will look at the amendments that have been made. Although many of 
them are sensible, it is my view that every child has an inherent right to know its origins and to know where it 
came from. This bill denies that to many children who will be the result of a surrogacy arrangement. Yes, for 
once we should respect the child more than the adult. Yes, we should protect the weak from the desires of the 
strong. Yes, for once we should do the right thing rather than, yet again, giving in to expediency. For those 
reasons I will be opposing the bill.  

My final statement is a simple one: the arrangements that come out of this bill by their very nature constitute an 
experiment with the lives of children and the surrogate and her husband or partner, if any, and the arranged 
parents. On the balance of those considerations, I will be voting against the bill. 

HON KATE DOUST (South Metropolitan — Parliamentary Secretary) [10.22 am]: I am speaking as a 
member. I indicate that on this occasion I will be supporting this bill. It has meant a lot of hard work for me, 
considering that when this bill was first mooted and put through our party room, I sought a conscience vote from 
the national executive on the basis of my concerns that the type of bill that was being presented had the potential 
to make a commodity of children. I have major issues with that. I was successful in obtaining that conscience 
vote. I am very pleased that it happened, because it enabled members on my side of the chamber to work through 
the bill and make their own decisions and to have the opportunity to support its referral to the Standing 
Committee on Legislation for it to conduct an inquiry, unfortunately not into the policy of the bill because the 
chamber did not elect to have the committee deal with those matters. However, it enabled us to look fairly 
broadly at the matters dealt with in the bill. The Legislation Committee presented quite a good report on that 
inquiry and came up with some very sound amendments, which have now been accepted and passed. I thank the 
government for supporting those amendments that the committee proposed.  

This is a highly complex social, ethical and moral issue and one that we probably never would have 
contemplated at any time 20 or 30 years ago. However, due to changing times and increases in fertility issues for 
a whole range of reasons, it is a dilemma that couples quite often have to deal with. The committee received a 
number of submissions from couples in that situation. This bill will not result in thousands and thousands of 
people queuing up for surrogacy but it will enable a very small number of people in Western Australia to access 
a surrogacy arrangement. If half a dozen couples a year are applying through the Reproduction Technology 
Council to access a surrogacy arrangement, it is a very small number of people, and they are desperate. I imagine 
this would be their last opportunity to have a child, which is very important for them in their relationship and 
their desire to become part of a family.  

It is a very difficult situation because of all the ethical issues surrounding it. Having participated in the 
committee and having been supportive of the amendments, I think that the important work that we as a 
committee did was to take a piece of legislation that had come to us and that was really quite skeletal in its 
structure and to find that another document in the form of directions from the chief executive officer of the 
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Department of Health had all the detail we needed to strengthen the legislation. I think the committee has been 
quite successful in pulling those very key matters over into the bill to strengthen it, and so has made it a better 
bill.  

I note the comments of Hon Helen Morton about the issues of the genetic link to the child and the connection to 
the birth mother. They are all vital issues and at some point will need to be addressed but, unfortunately, they 
could not be addressed because the committee could not deal with the policy of the bill. I would say also that if 
those issues are so vital, the opportunity was available during the committee stage of this house to move 
amendments to deal with those issues. Unfortunately, that did not occur. I know that in due course the bill will be 
reviewed. That will be a good time to get some feedback from the people who have accessed these surrogacy 
arrangements. The Reproductive Technology Council of Western Australia will be required to keep data about 
the process and about the number of people who have applied to enter into surrogacy arrangements. It will be of 
value to review that data. If at that time Parliament decides that those issues should be reconsidered, that can be 
done at that time. My view is that at this time, because of the great deal of work that has been done on this bill, I 
will support it. The fact that members have been given a conscience vote on this bill demonstrates once again the 
value of giving members the freedom to work on the issues and to step aside from their party’s position so that 
they can seek to improve legislation, or even defeat legislation if they believe that legislation is not appropriate. I 
encourage members to seek the opportunity to be given a conscience vote on issues of importance such as this so 
that we can enact legislation that will be of benefit to the community.  

Surrogacy is a very complex area. One of the issues that arose for me as a result of participating in the inquiry 
was the difficulty of accessing adoption. A number of people made the comment during the inquiry that if the 
barriers and the time frames for adoption were removed or decreased in some way, couples might not need to go 
down the path of surrogacy. One couple said that by the time they had gone through all the processes they would 
be required to go through to adopt a child, they might no longer be eligible to adopt because of their age. 
Therefore, as a by-product of having dealt with this bill, perhaps the government should look again at the issue 
of adoption, because that might provide some relief to people who want a child but do not want to go through the 
very complex process of surrogacy.  
I have found the debate on this bill very interesting because my husband and I have some very close friends who 
have a surrogate child. We were very supportive of what our friends were doing all the way through the 
surrogacy arrangements and the pregnancy. Our friends now have a beautiful daughter. However, they know that 
the process does not end once the child has been born. It will continue to be very complex arrangement. It is not 
like being a normal mother and father, where once they bring the child home, that is it. A lot of other people are 
involved. There will also be ongoing considerations about information and contact. It is very different from a 
normal family arrangement. This bill is about helping a small group of people in our community to achieve the 
family that they want. Therefore, I have decided that because I have supported friends who are in this situation, I 
cannot be a hypocrite and will support this bill. I am satisfied that the Parliament has dealt with this bill 
appropriately in the circumstances. I look forward to seeing how this situation evolves over the next couple of 
years, and to those other issues that have been raised being reviewed and, if necessary, to amendments being 
made to tighten up on those relationships and those protections. I strongly hold the view that in due course it 
would be more beneficial if there was a direct genetic connection between one of the parents and the child. I also 
hold the view that the surrogacy arrangements should be enforceable. That has not been achieved at this point. 
However, that is something that I think we should work towards in the future. On this occasion, given the work 
that has been done and the amendments that have been achieved, I will be supporting this bill.  

HON NORMAN MOORE (Mining and Pastoral — Leader of the Opposition) [10.30 am]: The Surrogacy 
Bill 2007 should not be read a third time until I explain to the house why the Legislative Assembly should return 
next week to deal with the amendments. Members will be aware that this bill was sent by this house to a 
committee. They will also be aware of the response of the Attorney General to this house when that happened. I 
will quickly quote from The West Australian of 15 November 2007 — 

Attorney-General Jim McGinty sought to send Upper House MPs on a guilt trip yesterday for delaying 
his contentious surrogacy Bill, claiming they were responsible for crushing the dreams of medically 
infertile WA women. 
. . .  
“I think members if the Upper House just need to reflect on the fact that they are denying Western 
Australian couples who are dealt a rough deal by medical infertility their chance to have a family,” he 
said. “I’ve had contact with about 50 medically infertile women since this issue was first raised, waiting 
for this legislation to pass so that they can fulfil their dream of having a family and I think this will be a 
blow to each of them.” 
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That was the Attorney General’s comment when we sent this bill to a committee. Just the other day he threatened 
an early poll. An article in The West Australian on 8 May reads — 

“If we find this conservative block in the Upper House blocking this very important legislation I think it 
will add to the weight of calls for an early election,” he said. 

The article begins — 
The Carpenter Government has threatened to call an early election if the State’s Upper House blocks 
controversial new laws, such as those which would create so-called living wills or allow surrogacy, 
after MPs rejected laws to allow the use of human embryos for research. 

This bill has been amended by this house. Some amendments were moved by the government and others were 
supported by the government. The bill must now be returned to the Legislative Assembly to become law. If, as 
Mr McGinty has told us in the past, there is a desperate need for this legislation, why will he now leave it 
hanging in limbo until 12 August, when the Legislative Assembly returns? If he is to be consistent, and if the 
desperate need he describes is a fact, I demand that he bring the Assembly back next week to deal with this bill. 
Question put and a division taken with the following result — 

Ayes (26) 

Hon Shelley Archer Hon Wendy Duncan Hon Barry House Hon Ljiljanna Ravlich 
Hon Matt Benson-Lidholm Hon Sue Ellery Hon Paul Llewellyn Hon Sally Talbot 
Hon George Cash Hon Brian Ellis Hon Robyn McSweeney Hon Ken Travers 
Hon Vincent Catania Hon Jon Ford Hon Sheila Mills Hon Giz Watson 
Hon Kim Chance Hon Graham Giffard Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Peter Collier Hon Nigel Hallett Hon Simon O’Brien  
Hon Kate Doust Hon Ray Halligan Hon Batong Pham  

Noes (5) 

Hon Donna Faragher Hon Helen Morton Hon Ed Dermer (Teller)  
Hon Anthony Fels Hon Barbara Scott  

Question thus passed. 
Bill read a third time and returned to the Assembly with amendments.  
 


